Meeting of the Advisory Committee on Rules
for Civil Procedure held at MNew Haven, Connecticut, from
August 28 to September 2, 1936.

PRESANT ;

Hon. #illiam D. Mitzhell, Chairman,

Dean Charles %. Clark, Reporter,

Hajor Zdgar B. Tolman, Secretary,

Hon. Warren Olney, Jr.,

Hon. George Donworth,

I'r. Bobert G. Dodge,

Prof. ¥Wilbur l. Cherry,

Fr. @dward 1. Hammond,

Hon. Scott 1. Loftin,

Mr. Leland Tolman,

kr. Joseph G. Gamble,

lr. James win. lloore.

THiy CHAIRIAY: I will explain at the outset
why I forced this meeting on you at this time of the year.

I talked at considerable length with the Chief
Justice about it. I saw him again at S5t. Andrews two

neeks ago. I think it is fairly evident to everybody

that we are not going to have these rules ready on the first -
of January. The court told us that we had to have them
ready fer it by December first, but that is a physical

impossibility. They would be deep into the term of anothe;
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bar.

weren't going to have them ready by January first. The

Cnief Justice vas not willing to take the responsibility
hat we had

for it and neither was 1, and he advised me t
vetter hold the meeting and have our own record clear &8
ne breakdown

making a contipuous struggle . Then when t
position of
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je committees in ge
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1 do not want you to think 1 was pisg headed

Although

e useful

enough to drag you 4o nhere unnecessarily.
we cennot finish up, =2t the same time We can do som
work hefe. That explains why there are 80 many valuable
~en missing. 1 felt we ought to go ahead. The Chief

Tustice felt thet way akoub it.
It is obvious that ve cannot submit anything

et

+to the court pefore the wotober terme.




RULL 1.

RULE 1.
(1) Title.
Strike out: "And the Supreme Court of the
District of Columbia."
To read: "Rules of Civil Procedure for the
District Courts of the United States."
(2) Line 3. Strike out: ngnd in the Supreme Court

of the District of Columbia."

Substitute: "including the District Court of
the United States for the District of
Columbia."

To read: "These rules shall govern the
procedure in the district courts of the
United States, including the District
Court of the United States for the District
of Columbia, " etc.

(3) Line574-7:
Strike out in line 4 after the words, "District
of Columbia" in old text or after "District courts:

of the United States" in revised text, the remainde

of the sentence.

Jubstitute:

“Ip all civil actions, whether heretofore.
cogr.izable at law or in equity, subject to

the provisions of dule 90."




RULL 2.
Line 2.

RULE 3.

the go-called mongrel rule and the so-called hip

the Third Alternative Rule of Rule 6 be eliminate
apd that the committee embody in iis report to th
court only the Second Alternative Rule requiring-
the filing of the complaint with the court in orde
to commence an action; that the advantages end ais
sdvantages of the go-called hip pocket rule be
descrived in 2 note for the venefit of the court,
together with a statement of the general reaction

of the bvar to the original three prOposals.

(2)

the complaint ¢he summons shall be issued by the

clerk under the seal of the courte.

(3)

served either by the marshal OT by &a competent pei'«:

as already prescribed in our draft.

{4)

that the action ahzll be commenced DY merely £iling
a complaint, and that & delivery to the marshal,

or actual service, shall form no part of the

ket rule bars the First Alternative Rule; that:

1t is unanimously agreed that on the filing of

1t is voted that the summons when issued may b

1¢ is agreed that the rules shaell provide

]
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RUILLS 2 and 3

Strike out the word “only."

1t is voted with respect to Rules 3 and 6 that



(5)

RULE 3 3

procedure necessary to have an action begun pendiné

It is voted that the question of the effect
of failing to serve a summons promptly be passed
at this time, and be taken up in connection with
Rule 48.

It is understood that we will modify the
old system by adhering to our proposal that a copy-
of the complaint shall always be served with the
swamons .

In Rule 3 under the decisions made the
second paragraph in now unnecessary, and may be
omitted with appropriate footnote references to
this statute.

The third paragraph, lines 24-27, omitted
here shall be coésidered in connection with Rule 4.

The resolutiorn is adopted that we should use
the method prescribed by the Equity Rules
requiring all process to be served by the marshal
or his deputies, or some one specially designated
by the court for that purpose. (See Rules 5 and 6

The resolution is passed that filing papers
may be made with the judge instead of the clerk,
sutject to limitatiors which we will deal with late

Add: "Tne filing of papers with the court
as required by these rules shall be made by

filing with the clerk, except that the judge



(10)

RUIE 4.

(1)

(2)

(3)

RULES 3 and 4 4

in his discretion nay permit the papers to be
filed with him, in which case he shall endorse
thereon the filing date and forthwith transmit‘
the papers 10 the clerk's office."

We should make a note to preserve the
methods of service prescribed py acts of congress

in the District of Columbisa.

Recast Rule 4 (a) as to issuence of summons
without 2 resolution to tnat effect.
Lines 4-6.

Strike out: wghall be prepared and signed
by the plaintiff or his attorney, Bhall}
state the address of the signer”

Line 8. Strike out: vupon the signer."

To be inserted (just where, the reporter
has no note): "to be signed by the clerk.®

Line 11. ¥or “taken" say nrendered.”

JUDGE DONWORTH: 1 don't like the
reference 10 20 days for the time to serve his
answer, vecause there aX€ a jot of things he nay
do by the service of his answer. 1 much perfer
the form of summons in the State of Washington.
nyYou are hereby summoned to appear within 20

days after gservice of this summons and defend.”



3l

k303

RULE 4 S

He is told he must appear within 20 days and
defend the action. Jection 223, Rem Code.
i CHAIRMAY (to reporter): Make &
note. Bquity Rule 12 relating to Summons .
(4) DISAN CLARK: Subdivision (c) (1)
would read im this fashion:

"Upon the United States, by serving
the summons and complaint upon the United
states attorney for the district in which
the action is brought or upon any assistant
United States attorney Or clerk lawfully
named in the certificate filed by such

United States attorney with the clerk of

tne district court, and by senging,” etc. in
1ine 34 and following.

(5) Line 21. Change "when & gtatute 80 provides“
to read: 'when & federal #atute 80 provides."

1t ought to be 1imited to federal
statutes.

(6) gubdividion (p). tiote to the reporter to put a
note under the rule calling it to the
attertion of the Supreme Court.

7= CHAIRMAYN: 1In a note refer to
those statutes which already allow service

outsice of & district within the territorial



{7)

(8)

RUL: 4 6

1imits of a state, and then add a sentence that
in so far as this goes peyond that, there has
peen some question raised by members of the bar
whether it 18 within the scope of these statutes.

JUDGY DONWORTH: 1 make a motion that there

pe & note that the following statutes, namely e ee
provide for gervice of this kind, and that the
effect of this rule would be to make it more
general, as suggested by the chairmane.

(No formal sction was taken on Judge Donworth
motion.)

In Subdivision (c), in sub-section (2), 1line 53;
in sub-section (5), line 75 and in sub-section (6);
line 85, change van action” to “any'action.

A misprint in subdivision (c) (6) (no line
cited), vgefendant" (singular) instead of
ngefendants” (plural).

Lines 87-91. Methods of Service by Publication
(1ine 87). Tnis rule shall mot affect the
methods prescrived in the federal statutes for the
service of summons3 by publication, or in the case
of the District Court of the United States for the
Digtrict of Columbisz, prescribed by any law in

force and effect in said district.



RULE 5.

(1)

(2)

RMﬂ54mm5 7

JUDGE OLNEY: I move that this exception,
which is provided in lines 87-91, chall include,
by reference to the section, all other cases in
which a method of gervice by publication, appli~

cable to the United States courts in general, is

provided, spd that likewise it shall separately
except the statutes which are peculiarly applicabl"
to actions in the District of Columbia.
TH: CHAIRLAN: You don't mean that the
District of Columbia statute should be referred to?
JUDGE OLNEY: Yo.

(The motion was carried as made.)

() Line 9, add the word "federal" vefore
the word wgtatute," to be consistent.

In Rule 91, add vyenue" in conjunction with
Rule 5 (a).

4 note to the reporter to consider whether
there is not an unnecéssary‘duplication in Rule
4 (p) and Rule 5 (a).

1iake the summons by the marshal of the district’

in which the gervice is made.
1t is agreed tnat wnile writs of summons
must be served by the marshal, writs of subpoena

may be served by other percons, and subdividion (v)

amended occordingly.



(5)

(6)

RULE 6.

(1)

(4)

RULES 5 and 6.

It is the sense of the meeting that there shalld

be as many duplicates or copies @8 anybody wants t

ask for, o that he can have more than one, and

that alias swmmonses may pe called for and issued,

and that some combination of these 0ld rules will

fit the situatione.

1t is moved that we take the substance of
Equity Rules 12 and 14 respecting the return,
and make the summons returnable, requiring it to

be returned and providing for alias summonses.

subdivision (a), the words at the end of the first

sentence to read:

"Upon each of the pa rties who is not
in default affected thereby,"

or worde to that effect.
It is voted that a copy of the pleading or

other papers be gerved at his last known addreas,

if he has no known address, then on the clerk

for him.
subdivision (a), line 14, astrike out that

part of the sentence commencing with the words,

“"or unless.”
For lines 50-%58, substitute:

"The compleaint shall be filed with the

court before the summons is issued. All



RULE 7.
(1)

—
W
~

i
RUL:S 6 and 7 9 %

other pleadings and all papers in the case
shall also be filed. when a time is
prescribed for the service of a pleading
or other paper, the same shall be filed

as well as served within such time."

HOTE In the above amendment to lines 50-58 -
the phrase "all other papers" has been questivned,
and the reporter and the Style Committee should
consider the yuestion of being more specific and
of limiting that phrase to court papers which
would naturally be a part of the record in the
cause.,

THS CIIAIRMAN: It is the sense of the
meeting that in defining the phrase "all other
papers,"” it is not the intention of the committee
that documents offered in evidence should be

within the rule.

The motion is carried that lir. Morgan's
suggestion, as modified by the chair so as to
make the time the time of application instead of
the time of the order, be adopted.

It is the sense of the meeting that enlarge-

ments of time may be made by the court ex parte

and without notice in ite discretion.




(5)

(8)

RULZS 7 and 8
10

de want to amend Rule 7 so as to provide

that applications for enlargements of time other
than appeals and records, etc. may be wade
ex perte and without notice in the aiscretion of
the court, and gsecondly, that an order may be
made enlarging the time after the existing time
expired, provided an application or motion is
made before that time expires.

lines 18-20. substitute for the second
sentence of the paragraph the following:

nThe expiration of a term of court

shiall irn no wise affect the power of a court

to do any act oOr take any proceeding.“

Line 10, 3trike out vpequired.”

Substitute "provided."

For lines 37-40 substitute the following:
nhenever a party has the right or is
required to do some act oOr take some pro-
ceeding within a prescribed time after the
gervice 0i & notice or other paper upon him,
and such notice O paper is served upon him
py mail, three days shall be added to such

prescrived time."



RULE 8.

RULE 9.

RULZ 10.

(1)

(2)

RULE 11.

(1)

(2)

(3)

RUL2S 8, 9, 10, 11 and l<. 11

10 action.

Yo action.

1t is moved that the rule stand a8 it is in
respect to yerification.

Line 16, strike out the words:

"and reasonable costs may be assessed

against the party.”

Lines 5 and 6, tne words "if assigned" are
stricken oute. .

Lines 18-24. 1t is the sense of the meetin
that these lines be jeft as they are. (

Insert the words wor motion" after the
word “pleading,“ in lines 25 and 26.
Line 27, after the word "pleading" add

nor in any motion."

our eriticism of subdividion (c) is that it
is jpconsistent and does not adopt any theory.
1t starts out on tl,e theoTy that you ghall, if
practicable, yzke up the allegations oneé by one an 7

admit or deny. Then it abandons this and allows

s general denial. Then it says if you overlook a

paragraph and don't deny :OF admit it, it is



e v 12 -
RULES 1< and 1d.

admitted.

TERR CHAIRUAN: Let's refer this to the
reporter and lir. Morgan to see if they can presen€
something at the next meeting of the committee
that will meet the objections that have been
offered toO this. Unless there is objectiom,
we will so dispose of it.

(2) gubdivision (a), lines 55-60, it 18 voted
to amend to read as follows:
“hxcept as to & party against whom
a judgment ijs rendered by default, the
judgment ahall grant the relief to wich the
party ip whose favor it is rendered is
entitled upon the pleadings® and the evidence
even if the pa rty has not asked for such
relief in his demand for judgment.“
(3) It is understood that Rule 63 (c) will also
pe revised tO conform to Rule 12 (a).
(4) 1t is voted that Rule 12 (p) stand ag it is
gs to lines 15-20.
(5) 1t is voted that we pass "that proviso” with
o request on tne reporter that in connection with -
the discovery provisions there be incorporated a
provision requiring & denial under oath of

doaiments Whose€ quthenticity 1s claimed. If not



13

RUIES 13, 14 and 15.
so denied, their authenticity should be deemed
at the other party cannot

to be admitted 890 th

contest ite

RULY 13.
(1) 1t is voted that subdivision (6) of section
(a) ve omitted from the rule.
(2} gtrike out all of subdivision (1) of
section (a) after the word wgapacity" 1im line 15.
(3) _Lipe 11, cubstitute (in substance) the
g "A party

following for the sentence commencin
desiring,"etc;

wp party desiring to T
or the capacity to

ally

aise an igsue

e legal existence
arty must specific
and when the

as to th

gue of be sued ¢f a P
y such existence OF capacity;

ts existence or

daen
his or its

issue concerns i

capacity, chall state the parti

e lack tnereof.”
1 leave this to the

culars con-

cerping th

THo CHATRIZAN: We wil

reporter to work out.

(4) ggrike out subdivision (5) of section (a).
(8) 3ubdivision (4) of section (a), take the
vew YOrk gtatutes but apply it to these judicial
or quasi-judicial tribunals as well as 1o courtse.



(6)
ninjury oy fellow gervant.”
RULE 14.
(1) whe reporter and stylists are to consider
whetner Ruleé 21 is not out of place; whether of
not it ought not to go back and follow Rule 14.
RUIM 1D.

(1) 1t is the sense of the meeting that we ’
gefer the special sugeestions of the patent 13!96”
relating to patent cases until after we have
heard from Washington.

(2) Add to Rule 15 that the counterclaim has
got to ve set forth in the manner preacribed
for the complaint bY Rule 1é4.

RULE 16.
(v) be made

(1)

14

RULeS 14, 15 and 16.

Line 69, for "fellow—service“ gsubstitute

it is soted that aubdivision

to read substantially as follows:

w411l objections concerning e
rvice of process,

ency of the 8e
he defendant

guffici
diction over the
e raised Y the
This motion shall

jurs person of ¢
or venue ghall © gefendant

at one time by motion.

ore answer znd S
thout veing den

hall constitute

ve made pef
5 special appearance wi omi~
rated as such; and shall be decided as &



(2)
(3)

(4)

(6)

- 156
RULES 16 a nd 17

preliminary matter. 1o such objection

shall be raised by a qefendant at any other

time or in any other manner."

The reservation is msde that that motion is
adopted gubject to further consideration of the
phrase about special appearance.

1,incs 24-32 are not affected.

Line 17, insert "only" after "constituté.“

Line 14, Refer to the Stylist Committee

the passage: "All objections concerning the
sufficiency of the service of process, venue," etc

vAnd lack of the court's jurisdiction,“ 1inei
14, goes out. (See note 1, supra, under Rule 16

113 CHATRMAT: I suggest that the use of t:
word “venue" is a matter for the Style Committee
and the reporter, apd if there is any doubt, that
they make it clear as to whether the defendant is
sued in the right district or division; whether
or not it is good practice in drawing a complaint
that you must allege the facts showing that the
defendant uas sued in the right district.

Line 49, subdivision (¢}, substitute "may"
for "shall.”

A patent law suggestion relating to Rule 16,
which ought to be considered -~ the peculiar

statute as to venue.



(7)

RULE 17.

(1)

(2)

(3)

16
RUIE 17

see correction No. o upder Rule 17, regarding

1ine 6 of Rule 16.

JUDGI DONWORTH whether mede at the

game time OF not, I will move that in Rule 17,
line 3, ©jQo" be changed to woo" days after gervic
of any pleading, as to everything we are going
to put in the rule.

THE CHAIRMAN: You would put it beforel
the answer?

JUDGE DONWORTH: Yes.

(The motion was carried.)

In line 6 of Rule_16 substitute w2o" for
the figure “10."

pHA CHAIRMAN: It has been moved, in sub=
stance, that Rule 17 be amended 80 that the
proposed new motion is to be embodied in it to
dismiss the pill on the ground that it does not
gtate a cause of action, and that it shall be
coupled with another motion for a bill of parti-
culars or 1o make more definite, and that in case
they are coupled and the motion {0 make more
defirnite 1is granted, 2 motion toO dismiss should
e considered a8 directed at the amended vill.

That's the substance of it.




RULES 17 and 18 17

(The motion was carried.)
(4) Lines 11-15, "Unless the party . . « « « «

determine the motion," are stricken out.

(5) Line 25, strike out the words, "its service.'
Substitute the words, "notice of the order."

(6) Lines 16-21 are stricken out.

Substitute:
"If the motion is denied, the
moving party shall have 5 days after notice
of {he uen’al within which to serve his
respousive pleading.”

(7) In Rule 22, 1li.e 12, page 39, after the wordr
"pleading" add, ":r pleading supplemented by a-
bill of particulars,".

RULE 18:

(1) The motion was made to amend Rule 18 so that

where the counterclaim (see line 3 of the rule)

arising out of the same transaction is the

subject of a pending suit, it shall be optional
with the defendant to assert it as a counter-
claim, leaving it to the Style Committee and the

reporter to fix the terms.

. MR. LOFTIN: I move as a substitute motion

that this particular matter be postponed until

CERT SRy




e

(2)

(3)

(4)

(5)

(8)

RUIE 18 18

the October meeting, and that in the meantime

the reporter be requested to have his staff
prepare 2 memorandum oOn the question and circulatef
it to the members of the committee, 80 that we
may have it for consideration vefore the October
neeting.

(The substitute motion was carried.)

Line 28, substitute the word "may" for the
word "shall."

-Line 4, substitute the word “"any" for the
word “"a" before "plaintiff," making it read:
vggainst any plaintiff."

Line 4, after the words "at the time" insert -
the words “of filing the answer."

Lines 6 and 7, strike out the words *has
jurisdiction to entertain the claim and,* making
no substitution.

Lines 14-16, strike out the word vlikewise"
and the words "pas jurisdiction to entertain the
claim and," 80 ag tc read:

“provided that the court can, if the
presence of third parties is essential for
its adjudication, acquire jurisdiction of

guch parties.“



(8)

RULiS 18 and 19 19

Then state in a note that all these rules
respecting counterclaims are subject to the
broad provisions of Rule 91.

Lines 21-24, the style is to be improved by
the reporter, and reference in a foot note is to
be made to the general effect that the federal
statutes relating to assigned claims in divereit&
cases are not intended to be modified.

Lines 10 and 11 are to be stricken out:

"If the action proceeds . « « « » . o« 8hall be
barred."

That part of Rulc 18 commencing with line
59 to the end is stricken, and in its pluce is
substituted the following:

"Judg:ment may be given as pro-
vided in Rule 63 (b), which shall
include the right to give a judgment or
judgments on the counterclaim or cross-
claim, even though the action has been
dismissed or otherwise disposed of as to

- the plaintiff, if the court has juris-
diction s0 to do."

Then transfer from ilule 18 to Rule 63 that

part of Rule 18 commencing with the words "In cas

in line 69 and ending with line 72.




Rules 18 and 19 20

(10) Lines 19 and 20, after the words "need not"

hing or defeating the

the words, "be one diminis

recovery," etc.

Line 39, substitute "reply" for “answer."

11)
(12) Lipe 70, substitute "gtay" for ngelay."
RULZ 19.
(1) Line 4, it is voted that the rule be
amended in some way 80 that the move for leave
nay be made ex mrte, if made at or before the
‘answer is served. 1{f after the answer is
served, it is to pe on notice.
(2) It is moved that we postpone for further
congideration tnhe question of broadening out
Qule 19 so as to allow the defendant to summon
in the third party as & matter of right, 8s
under the 5th and 6th Admiralty Rule.
(3) Lines 20-22, This is to be noted as only
a matter of form.
(a) . Line 17, in place of the word nceadefendant”:
substitute the words "other party." :
RULE 20.
(1) Lines 10~13, strike out commencing with the
words “and may ipterpose" 1in Lines 10 and 11

down to and including the word ngverment,” line 13



RUIBS 18, 19 and 20 20

after the words nneed not,

(10) Lines 19 and <0,

"he one diminishing or defeating

the words,

the recovery," etc.
gubstitute wpeply" for ngnswer."

(11) Line 39,

(12) Line 70, substitute vgtay" for vdelay "
RULS 19.

(1) Line 4, it is voted that the rule be

gome way S0 that the move to leave

amended in
f made at or pvefore

amended &X parte, 1

may ve
the answer is served. 1f after the answer is
served, it is to be on notice.

we postpone for further

1¢ is moved that
dening out

e question of broa
dant %o summon

(2)

A

consideration tl
a to allow the defen

ter of right,

Rule 19 s0 &
rd party as & mat
y Rule.

in the thi ag under
L and 6th Admiralt

the 5t
This is to be noted

(3) Lines 20=<2, a3 only

a matter of forms
(4) Line 17, 1in place of the word %o-defendant"
supstitute the gords "other party."

RUIE 20.
(1) 1,ines 10-13, atrike out cormencing with the
in lines 10 and 11

sords "and may interpose”
down to and ipcluding the word wgyverment”, line

1%.



RUIHS 20, 21 and 22 21

strike out commencing with the

(2) In line 16,
juding the word

word "pursuant" down to and inc

¢ end of that sentence.

"pin" at th
(3) Line 4, change the word vpleaded” o
wgenominated" 0 that it will read:
vgepominated as guch."
(4) Lire 15, the same change, changing the word

"pleaded" to "denominated."

RUL:E 21. Yo action.

RULED 22.
(1) gubdivision {b), lines 91-22, the following

suggestions are given the reporter:

(a) (By the chairman)
s shall be deemed
gent of the

tDuring & hearing

rial the pleading amended

ues tried by con

or ¢

to conform to iss

s Or implied."

parties, expres
"yhen issues not raised'

(p) (By wre Dodge )
y express 0T implied

ings are tried ©
pe set

by the plead
consent of tne partiec, judgment shall not

aside on ascount of yariance."
(¢) (By Judge Donvorth) 1 think instead

of using the w0TC ”judgment“ tnere should e some
parapnrase that would ~over the idea that the
s shall no% ve deemed 2 variance on

proceeding

that account.



Rule 22 =2

(d) (By Judge Olney) “"The consent should
be implied from the fact that the parties have
tried without objection an issue that is not
#ithin the pleadings.®

Lines 16-18, strike out the ser‘ence com-

mencing with the words, "when appropriate .ceeceeo".
Lines 37-40, strike out everything and sube-
stitute the following: -
“The court shall allow the
pleadings to be amended and overrule the
Objection."”
Line 12, sfter the word "pleading" add "or

pleadin; supplemented by a bill of particulars."

X073, This corrzction is also noted
as cerrection No. 7 in .otes under Rule 17,
supra.

After a full discussion the committee concluded
to allow subdivision (2]} to remain. We felt N
that there was sufficient procedural justificationj
for it to bring it within the scope of our
authority.

Lines 29-31. Strike out the word "or" in
line 29, and insert in lieu thereof the words:
"and make such order as to."

Then in line 31 strike out the words “upon

suzh terms. Strike cut the word "are" in Line 31,




RUL:S 23,

RULS 24.

(=)

(3)

RULZ 25,
(1)

and inserc¢ the words '"may be."

Lines 4-5, strike out the words "and

substantial."

With respect to the provision in Rule 24
about suits by the real party in interest
questions arise under the patent law as to who
is the real party in interest, and we will defer:
that until the patent bar have their hearing in
Washington. i

Strike out lines 24-36 and substitute the
Bquity Rule 70, the verbiage of which is to be

modified by the reporter to suit our style, and

the substance of which is to be modified to allo-
the appointment of a guardian ad litem to sue as
well as defend.

See suggestion No. 3 under Rule 64, infra,

respecting appointment of guardian ad litem.

Lines 1-2, instead of"a party may in one

complaint or counterclaim state," insert:

"The plaintiff mey in one complaint or

ct

he defzandant by way of counterclaim may

tate,  et:.

92}




RULES 25, 26 , 27 28 and 29 24

RULS 26.

RULE 27.
RULE 28.
(1)

-
——
e
L

It is suggested that the reporter check
Rule 25 against Rule 19 to be sure that in a
third party complaint you can join more than one
claim; and the same with cross claims.

Llines 9-12, it is suggested that the report
be asked to consider whether the last sentence

of Rule 25 is not already covered by another rul }

“he patent bar has suggestions as to Rule 2

Xo action.

The suggestion is agreed to, in substance,
that we strike out ghe provision in the first
sentence of the rule reading: "In accordance wit
the provisions of Rule 27 providing for joinder
of mrties in the alternative,"” and substitute:

"Persons having conflicting claims

nay be joined as defendants and required to
interplead," etc.
Add later in the same section: "“MNothing
in this rule shall be construed to limit the
remedies provided for in ule 27."
Line 21, vefore "26" insert "19" so0 that it

will read: "rules 1%, 26, =27 and 28."



AULE 30.
(1)

(2)

(3)

RULL 30

It is voted that the
Rev. Acts of 1934 )

The resolation is

reporter to draw an appropriate section on the

change of intereste.
It is

covered by tne federal st

against officers and substitutions of repreaehtd

gives of deccased mrties

gix months and two

tnat in incorporating in the rule
gubstitution in cases of devolution like a trust

ip bankruptcy or an assignee

no time limit prescribed.

Line 28, instead of
gord "may."

Lines 06-29, strike
1ine 26 and change vgnd"
1ine 27, 39 that it Aill

wppe action

death shall be suggested upon the

put the zetion

against the surviving parties."

be preserved in the

adopted to

voted that with respect to cases now .

atutes,

years respectively pe retained

may proceed in favor/or

25

statute (Section 516,
rule.

refer it to th

j.e. suits

, the 1imitations of
provisions {o:;
of claims, there be
"shall" subgtitute the

out tne word "vut” in

Lo “"but" at the end of -
read:
shall not abate. The

record
0



€

(6)

(7)

RULES 31 =

RULD 45.

(1)

RULES 30 - 45
26

The .esolution i3 made that ve make a note oﬁ
the point that where a party dies and heirs oOr
legatees gucceed to his interest, there ghould be
some method provided for service of notice upon
them and of pringing them jnto the action in cese
they are githout the jurisdiction of the court.

A resolution is also made to call attention
1o tne fact that we naven't any rule at all on
the rule for practice on the substitution of
lawyers.

44 inclusive.

1¢ is voted that action on these rules be

postponed to the meeting of the plenary V2

committee.

1t 1is understood that some provision shall be
made either in 1ine 13 or 16, as the reporter mny:
think vest, that allovws the court to grant a longel
time. ‘
1¢ is voted 1n 1ine 10 after the words
"last pleaiing" 4o insert the nords: "involving
such an issue as to nim.”
nula 1t is agreed 1O make this
ingsertion suoject to pe reserved for further

~ondideration oy LLE sommittee.



27

RUL4S 45, 46 gnd 47

(3) Line 5, it 18 suggested tnat the sentence
cormencing ip that line pe amended to read 1in

substance a8 follows:
may demand & trial by Jury

y as of right
nited

“Any party
sues triable by Jjur
n or laws of the U
rving," ete

owed

of the 18
r the consitutio
civil action by se
gestion ve foll

unde

gtates in any
reed that t his 38ug

It is ag
ted up and smooth

in substance and connec ed out

by the reporiere.
Rule 4!

8 understood that the Alternative

(4) It i

is atricken out.

RULE 46.
1t is moved that the word "or" in line 16
ve striken oute. ]
xota: The question of striking out
wor" in line 16 will have to &0 to the plenary(?)
committee.
RULYE 47. -
(1) It is voted tiatb tne problem by 1eft to the
jgment of cases

local rules in the matter of ass

for trial.

(<) 1t is the under

47 is gtricken outv.



(3)

RULLE 48.

(1)

()

RULSS 47 and 498
28

103 CHAIRMAN: The repprier is to go wer
Rule 47 to keep the plternatives in, add another
alternative oY otherwise. In other words, it
is understood that we would adopt the substance
of Rule 47, jeaving it to the local court to

provide the rule; that he mention the first and

gecond methods gpecified here as open to him and
allow him ©O adopt some other method if not ment 101

cd. That is the gense of it

1t is voted that Alternative Rule 48 bve

redrafted to provide. firs%, for dismissal &8 a
matter of right before issues joined; to pravide,
gecondly, for dismissal as & matter of right upon
filing a gtipulation of the pa rties; third, upon
notion as already provided in subdivision (2), and
fourth, as provided in lines 62-67; and that in
redrafting it, where dismissal 18 8 matter of rigﬁz
the filing of a notice of dismissal with a stipula
tion shall operate to dismiss, put in the other
cagses an order ghould be required; that the rule
for the present at least be confined to dismissal
by tne plaintiff.

It is understood that in redrafting ilule 48
no sucn provision 1ike that in 1ines 41-44 will be

inserted.



(4)

RULL 49.

RULE 50.

RULSS 48, 49 and 50

1t is voted that we pass the matter until we
have a redraft to be made by the reporter for sub
mission at the next meeting along the following
lines: As to matter jnvolved in old Rule 48,
which involve action DY tne court for reasons of
public policy and for the protection of the court
that clauses pe put in that the court may dismiss
the cause for certain causes to be enumerated,
without any designation that it is with or withpuf
prejudice,for the time being a8 a matter of draftse
manship. L

£} A
gubdivision (a) - - The éié;::lgf's right to
ipvoluntary non suit without any clement of discf
tion and without anybody's permission should be
preserved. 14 1is understood that we leave the

point open for the reporters

Yo action.

KNOTS: Wajor Tolman suggested that action
pe postponed until the next meéting (1) pending
outsome Of correspondence that the majoT is having:
with Mr. Morgan, and (2) that the patent bar has
not been heard, and (3) other questions may be
jntroduced on the proposal by Profe. Higmore, by

which we may etate in short compassé the substance



(1)

(2)

(3)

Rule 950

of forty statutes mentioned in the note,

not yet ready to make the redaraft. The suggestil

nowever, Was not adopted. The committee discuss
the rule.

Lines 4-6. 1t was voted that the second
gentence of the first paragraph of Rule 50 stand:
as written rather than to use MI. Morgan's
guggestion.

NOTH:  Mr. Morgan's gsuggestion
ror the second sentence of the rule is
as follows:

"Ryery witness shall be competent to
testify if he would be competent 10 testify
under the rules applied in the courts of
the United 3tates in any civil orxr eriminal
proceeding, or if he would be competent to
testify were the action peing tried in a
court of general jurisdiction of the state
of the United States wherein the United
States court 1is held."

Line 495, strike out the word "has® Substi-
tute the words "may have ."

Lines 45=47, gstrike out the gentence

commencing with the word “When."



(8)

(6)

(7)

Rule 50 31

Lines 33=39, strike out the words "and ghall
have requested that it bhe made to appear of
record."

Lines 20-21, strike out the words “or his
agents oOF employees" g0 that il will read:

ngy the orficexrs, directors oTF
managing agents of any public or private
corporation," etce

In line 22 strike out the words "agents or
employees“ and substitute the words "nenaging

agents."

1¢ is agreed to postpone further consideratio
of lines 14-26 until Lr. Morgan is present.

1t is voted to insert in the rule the sen-<
tence recommended BY yr. Griffith reading a8
follows: wynen a party has introduced a_witnes
and has examined nim as to gome of the igsues,
tre opposite party may cross-examine the witness
upon all the materisl and pertinent ijssues of
the case.”

Line 17, after the word »records” add
v oard ruciness records,"” and then to read:
"as provided vy statutes of the United States."

Line 14, after the word vgrtate" insert the
sords: “and 21l evidence sdmissivble under any

cpatutle of the Jpited states.”



Rules 50 and 51
32

(10) Lipes 14-18, strike out the gentence peginnin
"Nothing in these rules, however, shall iimit
or restrict" down to the words vgtatutes of the
United gtates."

RUIM 51,

(1) It is suggested that in gubdivision (a)

a provision ve inserted giving the right to 8
witness against whor. & gubpoena to produce docu= -
ments has been issued, O move to quash on the
ground tnat the gubpoena 18 unreasonable OF
oppressive.

KOTE S 1n connection with the agreed
amendment to gubdivision (a), Rule 51, which
is to provide for machinery for a motion by
a witness tO quash & subpoena duces tecum,
the guggestion is made for the reporter to
embody ip it some provision by which the
court may require the person igsuing the
subpoena b0 sdvance and pay the reasonable
cost of producing the documents a8 & conditi
Lo an order denying tne motion to quash.

() 1t is agreed that in Rule 51 & provision be
inserted allo#ing service of the subpoena by any
sonpetent person. This should ve transferred

from Sule Y

flioluadionsinet el



(3)
(2)

(6)

(6)
(7)

RUL:Z 52.
RULS 56

(1)

Wt
RO A

Rules 51, 5% and 53 53

Line 72, substitute ufailure" for spefusal "

1t is voted that lines 41-50 be transferred
to Rule 34, subdiviaion (v) neving to do witi
depositions.

Line 34, strike out "office." Substitute
"place of business oOr employment.“

Lines 21-2%, strike out "an af fidavit of .

Line 27, ipsert after yword ntecun" the word
wgirected.”

To action.

1t is understood ip principle that lines 1l=1l-
pe revised bY the reporter. The substance of thg{
revigion is, first, that the court may permit the
entire examination of prospective jurymen to be
made bdY counsel, Or the court may conduct an
examination himselt, but if the court conduct the
examination, he shall either allow counsel to
gupplement it in & reasonable way OT ghall himself
submit to tne jurymen, in addition to the questions:
tpe court has slready adked, such additional |
cuestions as counsel submit and as the court ehall -
deem rezsonable and propere

gtrike out lines 08-34 and substitute:
wigoh Taly ¢hall UE€ entitled to one peremptory

~halilerge in shoosing alternate jurors.“



(=)

(3)

(4)

(5)

——

. 34
Rules b4, 55 and 56

(The languege 18 to be 1eft to Dean Ciark in
following the language of the statute.)
Ko action.

ro action.

Line 13, after the words “evidence is" insert
the words “denied OT for any reason." To read:
venied or for any reason not grantcd."

Line 2, make 1t read this way: "In any
action tried by a jury a motion by one party for
a directed verdict at the close of the evidence
of fered by an opponent shall not be & waiver of
his right," etc.

1t is voted that the first s entence in lineq?
1-6 be stricken out and in place of it the
following: nexcept with the consent of the
court a motion for & directed verdict shall not
ve made after the parties have rested."”

JUDGS DOWJORTE: 1 want to call the attentio
of the reporter 1o the desirsbility that in sub-
division (a) of gg;gygg_after tne words “by the
sourt in its discretion® ip 1ine 24 there he
ipserted i€ aords "on motiomn of either prty.”

Lipe 20 of Rule 56 after tne word "if" insert
vthe jury has disagreed»

(in supstance ) tne vords s

or for some other reazon no verdict has bveen

ey L



Rule &6 39

returned," etc.

(6) In line 53 where it says "the court shall
not reserve," since in the tfirst part of the rule
we say "we deem to hav: reserved," the suggestion
is approved thut it read:

"ghall not, without the consent of
the jury, reserve or be dcemed to have
reserved," etc.

(7) It is the sense of the meeting that the
appropriate amendment be made in lines 20-26 of
Rule 56 and in Kule 69 to allow judgment to be
forthwith entered by the clerk without an order
of the court upon the verdict, unless the court
otherwise directs, notwithstanding the pendency
of thig reserved guestion.

(8) It is the understanding that there ought to

be an express provision by some sort of motion or
renewal that this question that was raised by
the motion to direct must be renewed to the court
within a limited time after verdict.

(9) It is the understanding that this renc¢wal may
ve made withirn the time allowed for motion for
new trial, and he may at his option couple the two
and ray include it in his motion for new trial in

tte al-ernative.

Badmamcalih o o i o S il B 1 S - «



Rules 57 and 58 36

RULL 57,
(1) Lines 1-3, it is voted should read as follows
"In any actior tried by a Jjury any
party, before the close of the evidence
or at cuck earlier time as the court may
reasonably direct, may file written requests
that the court instruct the jury," etc.

(=) Line 6, strike out the words "so far as is
practicable."

(3) Line 13, after the word "retired" insert:

"to consider its verdict." ‘

(4) The resolution is adopted that the word
"proposed"” in lire 7 be referred to the reporter.
It is a matter of phraseology.

LI Hs.

(1) Lines 11-17 about presenting the order to the
nacter to go to t..e reporter to be clarified and
to let it be fixed oy hinm.

(¢) Lires 19-20, strike out the words "at the
costs of tue party procuring the reference."

(5) Lines 11-20, in place of the last sentence

insert;: "-nen such a reference is made, the cler
crall fortuaith supply the master with a certified -

cog;r of tre order o{ refererce. Upon receipt
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Kules 58, 59 and 60 37

thereof the master sholl forthwith set o time and
¢ a preliminary meeting of the parties or

place fo
within 20 days after the

treir attorneys to be held
f the order of referenceé, unless the order

date ©
se provided, and shall

of reference has otherwi
their attorneys and a
e 59."

notify the parties or t said

ed as provided in Rul
orm by the

meeting shall proce

(3ubject to revision and ref

reporter)

(4) ¥Yrom line 3 on let everything stand down to

the words vmatters of account ." After the word
ngecount,” in line 7 add: wIn actions which are
to be tried without a jury and save in matters of

account, the reference shall be made only upon &

ceptional condition reguires

showing that some ex
it . (Subject to polishing by the reporter -

by the next meeting.)
s understood that in revising Rule 58 the-

(5) It i
n appropriate provision

reporter shall consider &
that provides for come definite notice of the firs

hearing to b€ given tne parties.

RULZI 59.

Lines 1-¢ are stricken out .

RUL: 60.
(1) -+ is agreed thal & provision be added which




Qules 60 and 61 38

provides for the master's making a record of the
evidence excluded in substantially the same manner:
as is provided in Rule 50. Just how the reporteé
will do that is a matter of detail. I
(2) Line 3%, instead of "accept" substitute
"receive in evidence."
(3) lLines 24-25 after the words “Rule 51" strike
out the word "refusal", so that it reads:
"The failure of any witness to appear
or his refusal to give evidence, without |

good excuse, cghall be deemed a contempt,"

etc. Let the reporter revise it.
RULE 61.

(1) Line 24, The suggestion was made that Mr,
Dodge be asked to present at the next meeting any -
vroposed amendment that he thinks will clear up
the expression "prima facie evidence."

lr. Dodge made a note of it.

() Line 21, strike out the word "include".
substitute the word "return.®

(3) The supgestion is made to the reporter that he

insert after line 15 a provision in substance as

follows:

"In cases not to be tried by a jury,<

before filing his report the master shall



RULZ

RULZ

62.

63.

(1)

Rules 62 and 63 39

exhibit a copy thereof to counsel for the
parties, and shall receive their suggestions
with reference thereto in such time and
manner gs he may direct." (Subject to

the reporter's revision.)
D

At the end of line 20 add, changing the perio
to a comma, "or the court may in its discretion

hola the delinqueht party in contempt."

Subdivision (b) is referred to the reporter
for o redraft to be presented at the next meeting.

Suggestion by Judge Donworth: “"A judgmenti
or final order which terminates the claim with
respect to any claim involved therein shall give
the right of appeal."

Suggestion by lajor Tolman: V\here you have
separate issues for trial and they are so
separated, judgment may be entered. Also the
ides to think over, whether or not it is desirablq
‘¥hen the judgment is entered, to require the
recording of tpe residence and business address,
if known, of the judgment debtor, =0 as to dise
tinguish him from 211 otner persons of the same
rnume, {(where questicns of title to realty or wheref

lierc are involved.)
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Rules 63 and 64

Line 14, it is agreed not to strike out

after the word “purposes” the clause *including
tnhe right to appeal therefrom," but to note that it
is the idea of the committee that when these |
judgments are made final under these éules,they

gshould be appealsble.

The suggestion of the chairman ig adopted
that the provision of the first paragraph of Rule
64, which says that upon proof of service of the
complaint such and such things may be done, be
proadened in an appropriate way by the reporter to
irclude any other order or process other than the
complaint requiring & defendant to appear or
plead == gsomething of that kind.

suggestion by Prof. Cperry: "On proof being:
filed," etc.

suggestion by Major Yolmap: "On proof of
gservice of a party as provided by these rules or
by statute.”

1t is voted as to section (2) that the re=
gquirenent for a nev service upon the minor himself
in any event shoulé not be made; that one service ﬁ-
a2 minor 1s sufficient to vive & court jurisdiction

over nic persorn.



(3)

(4)

(5)

RU1E 6D5.
(1)

Rules 64 and 65 41

It is voted that if we have not already done

so by our revision of Rule 24, those provisions
pe enlarged so as to make it the duty of the court;
to appoint a guardian ad litem in the case of a
minor vho AOE€S not appear by general guardian,
whether he has got a general guardian or not.

It is voted that qule 64 be amended so as to
preeent judgment by default against 2 minor OT
incompetent, unless represented by a general
guardian who has appeared.

1t is suggested by the chairman that the re-
porter meke a note in dealing with Rule 64 on
judgments by default to see€ whether any exceptions
need be made to objectiong to guits against the

United 3tates under the Tucker Act.

Suggestion of wording by Judge Donworth:
(no line reference given) wine addition of the
notion for new trial to the other moticn shall not
ve a waiver of tne repewal of a motion for directed
verdict.

1+ is voted that paragraph (4) ve stricken ou

with ro substitute. -

subdivisicn (c), 25 & last seutence to follow

the words in 1line %7 "pot exceeding 20 days" the



Rule 66 42

following: ufhe court may permit the filing
of reply affidavits.”

Also the following resolution in substance:

wthe moving party's affidavite filed when he makes
his motion."
Sjee items (1) and (2) of notes on Rule 66,

infra, and items (2) and (5) on Rule 68, infra.

1t is voted to strike out of subdivision (v)
of Rule 66 that part of subdivision (3) commencing:
ip line 18 down to the word “trial® in line 27,
and to add tu subdivision (b) in Rule 65 a pro-
vision in substance that a motion for new trial
on the ground of newly discovered evidence may be
entertained after the ten days specified generally
put only on leave granted 1o file it on motion
and hesring before the time for appeal hag expired.

It is voted ir line 22 of Rule 65 (v) to

insert a new gsentence &s tollows: uPhe court

may, nowever, after said ten days but within the t:
for appecl, entertain a motion for new trial on

the ground of material evidence nevwly discovered,
anich the moving party sould not by the exercise

of reasonable diligence mnave discovered angd pro-

duced at the trizl, provided that no such motion



UL 67,
RULL 68.

(1)

Rules BE-E8 43

may be filed except upon leave of the court first

obtained after notice and hearing."

1t is voted that in gubdivision (b), Rule 66,
there be added z sentence stating that no motion
made under this subdivision shall operate to
affect the finality or operation of & judgment,

or something of that kind. The filing of a

motion under this subdivision shall not affect thﬁ
finality of the judgment or guspend its openation’

2 suggestion to Dean Clark from the chairman
In framing the language about finality., see cases
cited in 270 U.S. lMorse v. United States, and see
if the court has not used some phrase relating to
tphe finality of a judgment which you can adopt.

It is voted to combine subdivisions (1) and
(2) of Rule 66 (p) to rcad: vfrgud, accident,
mistake, surprise or inadvertence,” leaving out
tne rest of (1) and (2).

o action.

Tt is voted in line 4 after the word "thereonﬁ
to add the words “apd order tne entry of an /
appropriate judgment.”

1t is voted that Aule 65 as we have amended 1

it Judge vlney's amendments to lule 68 stand as



44

it is. _
between the words “for" and "judgment;

(3) Line 19,

insert the words “entry of ."
ne words “for®

(4) In Rule 69, line 10, petween t

sert the words wventry of ."

and ”judgment” in
line 22,

(5) In Rule 65, st the top of page 133,

there should be inserted petween the words

"for* and « judgment” the words "the entry of ."

(At the close of the evening meeting on Tuesday,

e date of the next meeting was gset for

3eptember 1st th

October 22 to 28.)
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(1'r. samrble, who 1left the meeting August 28 for
Tew York, made the folloving remarks:%

M. GANBLE: 1 want to direct the committee's
attention to Rule 50 of the Wquity Rules: (Reading)
FULs 50. hen deemed necessary by the
court or officer taking testimony, a steno-
grapher ry be appointed who shall take down
testimony in shorthand, and, if required,
transcribe the same. His fee shall be fixed
by the court and taxed ultimetely as costs.
The expense of taking a deposition, or the
cost of & transceript, shall be advanced by the
party celling the witness OY ordering the
transcript.

I should like to see our rules preserve
that power in actions for the reason that there are no
official stenographers in the federal courts generally,
and we have made reference to transcripts of the
evidence particularly ir. provisions concerning repeals,
yhere We are disposing of the narrative form of state-~
ment.

1¢ that provision is preserved, 1 should
1ikwe to call attention to Rule 64 of the Federal mguity
‘ules, dhicu provides trnat depositions arnd affidavits

siich have veen rreviously nade, resc¢ or used in the
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court upon any proceeding iu any cause or matter

may be used before the master.at a subsequent hearing. -
In Ohio we have a statute which provides

that the original shorthand notes of the evidence or

any part thereof tuken upon the trial in any court of

record of this state by the shorthand reporter of such
court shall be certified by said reporter, and sha;li?n:
be &adiiissible in evidence on any re-trial of the cause,
and for purposes of impeachment in any case, and shall
have the same force and effect as depositions so far
as applicable. I should like very much to see a
similar provision included in these rules. I don't
thirk that it constitutes & rule with respect to the
law of evidence, but merely with respect to the method
of taking evidence like the rules concerning deposi-
tions such as we hlready have.

I have had several experiences which
illustrate the advisability of such a rule. One
particularly in e trial in the federal court, where
towards the end of the trial the Jjudge became ill and
the trial had to be continued. By agreement of the
parties on the re-trial the transcript of the reporter
ves used for those witnesses who were not available.

It resulted in a saving of a lot of money to each of

ti.e litigants. I think it might be a subject that

ought to be considered.
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DIAN CLARK: On page 56, Rule 31, we
have something that was supposed to incorporate the
subs tance of Rule 64. Lines 80-88.

THi CHAIRMAN: It only relates to de-
positions and not to evidence taken at the trial.

DIAN CLARK: It may be a good thing to

broaden it.
1IR. GAMBLE: 1 just wanted to suggest

that. ‘

One other thing, in the event that I
cannot come back and be here when you consider it, is
that I very earnestly urge that you retain in the rules
the provision suthorizing the taking of exceptions to
the court's charge outside of the presence of the Jury.
1 think it is a most salutary provision, and really
ought to be included¢ in the rules.

1 further want to urge that you retain
the provision that exceptions after objections to the
introduction of evidence need not be noted of record,

vut shall be taken of course. A few of the district

judges in the comments, suggestions and criticisms that

I have object to both of these rules. I do not think
their objecticns are well founded.

THS CHAIRULAL: Jould you mind stating

tre reasons?




MR. GAMBLY: W/here the charge is given
orally, it is usually the last thing that happens in
the trial before the submission of the case to the jurye.

I have practiced in some courts where the judge because

of the state practice conformed to the state rule,
although he didn't have to, and gave his charge previous-:
1y, But when the counsel for either party at the
conclusijion of the charge ha;;got up in court in the
presence of the jury at the end of the case and make
objections which to a layman might indicate a quarrel
with the court, I think it has a very bad effect on the
particular party before the jury, when it should not,
because the objections might be well founded.

R. DODGE; You favor our present rule
on that?

KR. GAMBLLS: Yes, but if I were going
to make any change 1 would meke it stronger, and have
the objections made before it was delivered, because
there are frequent iustances shere the court will
correct its charge because of a correction which is
made, and that in the ordinary oral charge is confusing
to the jury, too. In the end I think it will probably
save the judges some work.

Those were tne points, lir. Mitchell,

tnat I wanted to mantion particularly.




Minutes of the
MFETING OF THE ADVISORY COMMITTEE ON RULES OF CIVIL PROCEDURE

September 2, 1936 - 10:30 A.M.

RULE 68
MR, MITCHELL. Agreed that the Reporter shall, before the next meetinz of the
Committee, prepare an alternative Rule 68, relating to the effect of findings by the
court in ceses tried without a jury and shall, if he conveniently can, distribute

copies of his proposel to the members before the meeting.

RULE 69
MR, MITCHELL. Suggestion &n insertion in this rule, e provision in substance
ag follows: ™"The judgment shall be effective from the date of its entry by the
clerk." - Agreed,
Judge OLNEY. In addition, that where a decree is signed by the Judge the
filing of the signed decree by the judge, the filing of the signed decree by the

clerk shall constitute its entry. Reporter is asked to consider this suggestion,

RULE 70

MR, MITCHELL. In Line 7, it was agreed that the word "reversing® should be

stricken out. Motion made and carried that "vacate" be substituted. Motion made

¥

and carried to strike out "annulling®.

RULE 71

MR, CHERRY. In Line 7, after the words "in accordence witL" insert "any

applicable statutes and",

Re MITCHELL.V Suggests in Line 5, strike out the words ™must be sought, allowed
and perfected"” and insert in lieu thereof "shall be taken by petition of gppeal
allowance and citation es prescribed by lew and the Rulee of the Supreme Court of the

United States."” lotion made and agreed that this sucgzestion be carried.

T o . - N
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Rule 71 - continued.

MR, MITCHELL. It is moved and seconded that a note be added to this rule
calling the court's attention to the lack of uniformity in the method of teking
appeals resulting from this rule and that it is the opinion of the Committee
that it would be advisable for the court to consider dispensing with allowance

eand citations in direct appeals so as to produce uniformity in practice.

RULE 72

MR, MITCHELL. Strike out the words in lines 14-15 "shall contain appellants
assignments of error® and add to that subdivision "assignments of error shall be
contained in the notice of appeal or accompany seme and may be filed with the
trial court within —____ deys after the notice of appeal is filed. "

MR, MITCHELL. Motion made and carried to strike out lines 21 to 26 and insert
a requirement for assigmments of error in the lower court to be contained in the
notice of appeal or otherwise filed to the trial court.

MR, MITCHELL. Attention of the Reporter is called to the possible necessity
of mentioning in Rule 71 an assigment of error in direct appeels to be filed with
petition of allowence.

JUDGE DONWORTH. The suggestion is mece that in Line 9 after the word "appeal®
there be added & provision as follows: "or be given an oral notice of appeal in open -
court in the presence of all opposing parties or their attorneys, which oral notice
of appeal shall be entered upon the records of the court.” My own thought is that
ve should omit a reference to the opposing parties or their attorneys but should
incorporate that this oral notice could only be given in open court at the time the
Judge signs or directs the judgment on the verdict.

MR, DODGE. Xotion is made in lines 7 and 8 to strike out the words "by serving
upen each appellee and" and substituting therefor "by filing with the clerk of the

district court a notice of appeal. The clerk shall thereupon mail to the parties a




3.

Rule 72 ~ continued
notice of the filing of such appeal but the mailing of such notice shall not be
jurisdictional.” [Judge OLNEY] "Upon the filing of the notice of appsal it shall
be the duty of the clerk to notify the parties but such notice shall not be
Jurisdictiohal,.”

MR. DODGE. Line 14 - All of paregraph b after the word "fram"” be stricken
out and that there be substituted for that the words "and shall specify the court
to which the appeal is taken",

MR, MITHCELL. Movesto strike out lines 21 to 23, ending with the words "error
added”. Motion carried.

MR. MITCHELL. Suggests that subdivision b of Rule 72 be amended by adding
the sentence "No assignments of error need be filed in the distriet court."

Motion made and carried.

MR, MITCHELL. It is the sense of the Coumittee that subdivision e be mﬁndod,
so as to provide that an appesl bond shall have a surety or sureties but that a
surety approved by the clerk shall be sufficient. It is also the sense of the
meeting that after the word "sufficiency” in line 44 there shall be a provision
in substance that such objection shall be determined by the clerk.

MR, DODGE. It is agreed that in line 43 of this rule the words "or supersedeas®
shall be stricken.

MR, MITCHELL. It is suggested that subdivision c be amended to require the
bond on eppeal to be filed within 5 days after the notice of appeal is filed, subjeet,
of course, to the later provision permmitting the court to allow bond to be filed at
a leter date. -

MR, MITCHELL. It is agreed that subdivision ¢ also be amended to provide that
if a bond is not filed within the time specified or the one filed is found insufficient
a bond may be filed within such time as may be fixed by the distriet court or by the

appellete court,
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Rule 72 - continued.
MAJOR TOILMAN. It is moved and seconded that in line 32 of Rule 72, we
strike out "regular in form end shall" and insert in lieu thereof the',_g:a'rds

"conditioned to*.

MR, HAMMOND (for MR, MORGAN). The suggestion is made that in line 41 we
strike out "unless" and insert in Heu thereof the word "if" and in line 42
strike out the word "not". Agreed.

MR, MITOHELL. Lines 49 and 50, Strike out the words ™must be regular in
form and shall® and insert in lieu thereof the words "conditioned to".

MR, MITCHELL. Suggests that the first sentence in subdivision 4 be chenged
to read in substence as follows: "Whenever an appellent desires a supersedeas he
may present to the court" etec. Agreed.

MR. MITCHEIl,. Line 49. Suégests in subdivision d a provision be inserted
after "bond" as followss "with such surety or sureties as may be required by the
court” or words to that effect. Agreed.

MR. MITCHELL. Proposal is made to add to this rule same appropriate pro'viaion ‘
that surety subjects himself to the court and may be subjected to a judgment on the
bond without an independent suit. Agreed.

MR, MITCHELL. Line 77. Motion made to insert after "action" the words " just

damages for the delay"”. Agreed.

Meeting adjourned at 12:45



Meeting opened at 1:45. September 2, 1936
RULE 73
MR, MITCHELL. Suggests the following substitute for the first paragraph:
"When a judgment or order has been entered in favor of or against two or more ;
o e ce e il o) el 7/"‘1

parties jointly, one or more of them may appeal without the necessity of Summons ;
and severance. Such other joint parties may appeal in like manner. Parties
interested jointly, severally or otherwise in a Jjudgment or order may join in an
appeal therefrom or they may each appeal separately as hsrein provided.”
and continue lines 25-34 as suggested.

MR, MITCHELL. Line 4. After the word "appeal" in line 4 as quoted, there
should be some appropriate express provision that we are talking both about

appeals to the Supreme Court and the C.C.A. Agreed.

RULE 77

MR, MITCHELL, Line 24. Change to read: "shall be mmde by such court except
with the concurrence of two of its judges" etc.

DEAN CLARK. Add new paregraph at the end of the rule as follows:

"Provisions of this rule are not intended in eny way to limit the power eonrorrd:d,
upon an appellate court or a judge or justice thereof to suspend, modir'y or restore’
or grant an injunction or otherwise affect proceedings during pendency of an appeal.®
Agreed,

RULE 78

DEAN CLARK. In the footnote there should be a reference to the Present law
of 1is pendens and a ststement showing that the Committee has not dealt with it as
it is a matter of substantive law and a state rule of property. See United States

v. Lumber Co., 236 Fed. 196,

RULE 81

MAJOR TOLMAN. Line 2. Strike out, subject to further check by the Reporter,

the words "pending or adjudicated". Agreed.

. o el .
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Rule 81 - continued.

MR, MITCHELL. Line 7. After $he word "party" insert: "and by leave of court®,

DEAN CLARK. Line 12. Substitute "fiduciary" for "trustee".

RULE 82
MR. MITCHELL. Line 3. Meke it read "more than 10 days before the case

is reached for trial or before the trial begins",

RULE 83

MR, MITCHELL. Judge DONWORTH suggests to the Reporter that he consider lhotlbr‘
there should be some precautionary addition to Rule 83 to make it clear we are

not depriving the court of equity of the power to order payment of money or disposi

tion of property in a proper case. [Mr. DODGE.] and punished by contempt.

RULE 84

MAJOR TOLMAN. Line 26. After the word "shall® at the end of that line,
there be inserted the words "upon application to the clerk,”. Agreed.

MR, MITCHELL. It has been suggested that lines 28 and 29 be stricken; and
that in line 26 after "party" be inserted "in whose favor it is rendered" or words
to that eﬁwt. Agreed.

JUDGE OLNEY. Line 7. Strike out the words "after notice of the order or
Judgment?, Agreed.

MR, MITCHELL. Line 21. After "real or personal” insert "within its

Jurisdiction”. Agreed,

RULE 85

MR, MITCHELL. Motion made and approved that we accept the alternative Mile.
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Rule 85 = continued.

ere be added %o alternative rule, Or what is now

JUDGE OLNEY. Suggests th
ation of & certified copy of

jon that will pemit the registr

Rule 85, & provis
r modifying or yacating the order. Agreed.

any aatisfaction oOr order affecting o
MR, MITCHELL. Suggests that at the end of alternative Rule a5, same appropriat
in the original district where a judgment

provision be inserted that any proceedings
ent may be recorded

was rendered vhich affect or suspend the operation of the judem

in the district where registered. Agreed.

103, before the word "court™ there be

JUDGE DONWORTH. Suggests in line

jnserted the words "clerk of the".

MR, MITCHELL. Suggestion of Judge DONWORTH withdrawn.

RULE 87
DEAN CLARK. Line 15, Substitute "a” for "the". Agreed.
t7in line 36 there be inserted

MR, MITCHELL. Suggests gfterthe word "judgmen

nother than & judgment entered provided in

the words forthwith on & verdict as

these rules®. Agreed.

RULE 88

ggests an insertion in line 2 as follows: "Unless local

MR. MITCHELL. Su
pacticable each district court shall

conditions in the district meke it imp

establish,” etc. Agreed.

RULE 89

28 and 33 88 follows: Calendar

J., W, MOORE. Suggests substitute for lines

prepared unier the direction of the court®.

of all cases ready for trial shall be

VR, HAMOND. Lin

e 28. After the word "entitled” insert in the quotation -

marks the word tcivil”. Agreed.

VR, HAMOND. Line og, After the word nkeep" insert "for civil actions". Agre




-8

Rule 89 - continued.

MR. HAMOND. Line 36. Insert after the word "the” the word "civil®,

RULE 90

MAJOR TOLMAN. Lines 29-30. Change by striking out the words "end judicial

decisions" and then by adding in place of the rest of the sentence "and the state

judicial decisions construing the same shall include the statutes of that state

and the state judicial decisions construing the ‘same." Agreed.

RUIE 91
MR, MITCHELL. Line 3. After the word "extending" insert "or limiting”. Asrn

MR. MITCHEIL. Add to rule. Make appropriate smendment to rule making the

seme declaration to the statutes above venus. Agreed.

RULE A

JUDGE DONWORTH. Line 13. Take out "all" and insert "av.

MR, MITCHEIL. Line 19. Insert "may" in place of #ghall”,.

MR, MITCHELL. Suggests that the Reporter consider the preparation of a rle

dealing with proceedings in forme pauperis. Agreed.

Meeting adjourned at 5:50 P.M.



